TOUN OF EAST KINGSTON- NEW HAMPESHIRE
ZONING BOARD OF ADJUSTMENT MEETING MINUTES
JANUARY 22- 2009
7:00 PM

AGENDA
Member s Attending: Chairman John Daly, Vice Chairman Catherine Belchawid Ciardelli,
Norman Freeman
Alternate Members: Paul Falman, Tim Allen

Also present: Applicants Messers Layne Carter and Grant Carter, Jr.
Mr. Ed Woiccak, Marshall Law Office, representiihg Carters
Abutters  Ms. Margaret Caulk, 69 South Road
Mr. Davis Finch, 91 South Road
Mrs. Sandy Hoelzl, 56 South Road
Mr. Ron Morales, 69 South Road
Mrs. Susan Porro, 64 South Road
Mr. Lindell Weeks, 48 South Road

Mr. Daly opened the meeting of the East Kingstonidg Board of Adjustment (ZBA) at the Pound Schddl,
Depot Road on January 22, 2009 at 7:00 PM.

Public Hearing 09-01 — Layne Carter, 68 South Rod&hst Kingston (MBL 13-02-01). The applicant is
seeking a use variance from Article 1ll - USES PERMTED for a business in a residential zone.

Mr. Daly opened this public hearing and acknowletiti@at Mr. Layne Carter and Mr. Grant Carter, Jrenin
attendance. Also in attendance was Mr. Ed Woidgklshall Law Office, who will be representing tGarters
for this public hearing. Messers Carter are befloeeBoard tonight on an application for a usearase to
operate a business in a residential zone.

Mr. Daly reviewed procedures for the hearing. Kieed abutters to wait to be recognized and to addte
Chair directly, and not other members of the Baarthe applicant. He also asked that they staie ttame and
address for the record. Mr. Daly further explaitieat the applicant will make his presentation, laaembers
will question the applicant, comment from the pablill be invited, the applicant will be given aastte to
address any comments by the public, the floorbéltlosed to the public, and the Board will delitter

Mr. Daly stated that Mr. Freeman had asked to besed from this hearing since he has a relationstipthe
Marshall Law Office. Mr. Daly announced Mr. Falmamd Mr. Allen would participate in the discussions

Mr. Daly turned the floor over to Mr. Woiccak toain the proposal.

Mr. Woiccak explained that Walter Carter is the ewaf the property in question and his sons LaynkGrant
Carter Jr. are here with this proposal tonight.. Wniccak proceeded to display some photographkehat the
property looks like at the present time, explairtimgt the intent was to keep the look of the propire same.
Over the years the taxes have risen from $500 &093per year.



Mr. Woiccak clarified that the property was 59 aciretotal, and has always been farmland; origyniallvas the
old Currier farm. In 2003, Earl Carter passed away left the land to his brother Walter. Waltenow 81. The
concerns are driven partly by taxes and parthyheyiove of the land and his desire to keep it dmeesas always.

Mr. Woiccak said that he realizes that the zongnggricultural / residential and Mr. Carter belieteere are
three choices he can make. He can do nothingesavé lit the way it is, paying the taxes for as laadne can
afford them. He can sell it to a developer, wholdduild a cluster development. Mr. Carter lilkles present
look and character of the land and wants to tmp&intain it as such, so his solution is to takedi2s out of
current use and turn it into a low-key, simple gbifiing range.

Mr. Woiccak showed on the drawings where the 12sattrat would be taken out of current use werelation

to the entire 59-acre parcel. He noted that theéndy range would consist of an unpaved parkingdog 6 cars, a
driveway, and a tee area for 6 golfers. There trigled to be some pavement installed at the edte abad to
the parking area to preserve the edge of the rdadre are 3 existing buildings on the propertyam and two
other buildings. One of the buildings would bedugestore the tractor used to pick up the baltsamother
would be used to store the equipment and for theopeemployed to run the business to work outfogmall
shed that looked the same as the rest of the stascivould be built to enclose a porta-potty; thveoeld be no
green plastic porta-potty displayed on the premises

There are three wagons on the property at the miréisee; one at 100 yards, one at 200 yards, aecabB00
yards. The intentis only to add a flag in thddfieut past the third wagon. Again, the only stusal additions to
the property would be the porta-potty shed, th&ipgrarea, and the tee area.

Mr. Woiccak then reviewed the criteria that musshtsfied to obtain a use variance.
Criteria 1. The proposed use would not diminishreaunding property values because:

Visually the area, as proposed, would change thie &6 the property minimally, if at all. At thegsent time,
it is an open field with a barn and a couple ofdings. It would still be an open field with a baand a
couple of buildings if it were a driving range thay it is proposed here. A porta-potty will be addbut
with the intended shed enclosure, will blend inhvtite existing buildings. Therefore, the Cartersidt

think the golf driving range will diminish the sounding property values.

The driving range itself will be strictly a daytinusage, with no lights or electricity and there W@ no
advertising signs. The only advertising will be #ilhouettes of two golfers on one of the existingdings.
The traffic impact will be minimal as there areynpaces for six golfers.

Criteria 2. Granting the variance would not be ctrary to the public interest because:

This proposal does not change the essential cleamsicthe neighborhood as it exists at the pretie@ The
purpose of this proposal is to be able to keepmtka as it exists now and not be developed intddigision.
It is consistent with the East Kingston Master Plahich encourages the development of businessbg in
town. This is a nice business for the town adlitteke 12 acres out of current use and increbhsdax base.
There will be no impact on the schools, and minimmgdact on the infrastructure of the town as thveilebe
minimal traffic. From this standpoint, it is nairttrary to the public interest.

Criteria 3. Denial of the variance would result innnecessary hardship to the Owner because:

a. the zoning restriction as applied to the propermygérferes with the reasonable use of the property,
considering the unique setting of the propeit its environment,

The hardship that is unique to this particular @ietland is that unless you want to turn it intesidential
neighborhood, there is no real way that this lzand gay for itself in an agricultural use. Basedtantype of
soil and the wetlands, in order to make it intad@dpictive farm, there would need to be a huge imvest in
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equipment, soil preparation, chemicals, etc. Ttegratives would be an uneconomical farm, a haysin
development, or the proposal before you tonighte fardship is that if this proposal is not allowe.
Carter will be forced to sell the land to a develppvhich he does not want to do.

b. that no fair and substantial relationship exists trgeen the general purposes of the zoning ordinance
and the specific restriction on the property.

The proposed change in use will not change theackarof the parcel. It is basically an open fighdl will
remain, visually the same. The only differencthit at times, there would be 6 cars parked inahe

c. the variance would not injure the public or privatéghts of others.

It is such a low-key use that there will be a veipimal impact on the area. There will be no saibtsal
impact in traffic, no noise, no lights. Visuallyet property will look the same as it does now.

Criteria 4. Granting the variance would do substéal justice because:

We feel that granting the variance will do substiistice because it will enable Walter Cartepteserve
the agricultural character of this large parcehisTis the only way he can afford to do that.

Criteria 5. The use is not contrary to the spiiftthe ordinance because:

We do not feel the use proposed is contrary tephit of the ordinance because the visual charadtthis
parcel will remain essentially the same as it iw.ndhe only thing needed to maintain the graseg avould
be to lime once a year and mow it. There will beneed for chemical fertilizers, weed killers oglkillers.

Also, East Kingston already has two golf coursdsictvare in the same type of zone as this propd&étey
work, this should work.

Mr. Daly asked if the Board members had any questio

Mr. Falmanasked how far it was to the nearest property Iie. Woiccak answered it was approximately 300’
to the property line. Mr. Woiccak emphasized thih the exception of a small portion of land, tak rest of
the surrounding property belongs to Mr. Walter Gran

Mr. Allen asked if the 12.1 acres was a separate, legaMotWoiccak answered it was not; it was parthaf 59-
acre parcel. They noted that for any land in auruse with a building on it, the Town makes a aoee lot and
assesses taxes on it. Mr. Carter stated thagyfllad known that at the time they fixed the b#rey would most
likely have taken the structures down, as it wddsle been easier to do that than to fix it up ag ttad done.

Mr. Grant Carter stated that the intent was to nibleseparate lot, since they needed to do thatitaout of
current use. Mrs. Belcher emphasized that theeenganeed to go to the expense of subdividinglthab take it
out of current use. The assessing company woklddttee 12.1 acres out of current use for taxabtpqaes, but
it did not need to be subdivided for them to doisoguld remain part of the original 59-acre Idirs. Belcher
explained that current use is anything over 10saaneany amount of wetlands less the acreagesii for a
house and septic system. Anything other thandbald be put in current use, allowing for a taxabe

Mr. Daly asked what the special condition about the propbeaiywas different from anyone else’s property.
Mr. Woiccak responded the fact there is no econakhmiy to use it for agricultural purposes. Thare
wetlands, which would make it hard to farm. Andhnder to bring it up to productive agriculturakug would
take a substantial investment that could not beweed and would not be economical. It is zone@aljaral but
it cannot be used as such. Mr. Daly stated the évough he acknowledged he did not want nor was h
suggesting it, it could be subdivided for housisgaaeasonable use. Mr. Woiccak agreed it coulibbbe.
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Mrs. Belcherecapped that Mr. Woiccak believes that the unigpténg of the property in it environment is the
wetlands, the soil type and condition. Mr. Woicealswered yes. Mrs. Belcher reiterated that tiegehat
there needs to be something unique about the pyaibet is not shared by every other property at thistrict.
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The crux of the question isyhat would make it different than any other piederoperty on South Road?”
Mr. Woiccak stated that the uniqueness is the coatigin of the wet areas and poor soils that wootdender
it useful and productive from a strict agricultusédndpoint. You could never recoup your investnagia you
could not make a living from it.

Mr. Ciardelli noted that earlier there was mention that thestaxethe entire parcel were $3,500 at the present
time, and it was desirable for the Carters to hhigebusiness to help pay those taxes. At theeatitime, they
are getting a tax break on the entire parcel byrgain current use. Once you take the 12 aortgf current
use, you will pay a penalty on it. Subsequently wall need to pay the full rate of taxes on theak2e portion
since it will be out of current use. Mr. Ciardeibted that one of the things the Carters weregimirhelp pay the
taxes was in fact incurring considerably more tdkes at the present time. Mrs. Belcher also duestl the
anticipated increase in taxes. Mr. Layne Carteeed)it would increase the taxes, but knew thergldvbe start-
up costs involved and hoped it would make enougiot@r the new amount of the taxes.

Mrs. Belcherasked how they could make sure no more than tehigles parked there, would the person running
the business also have a vehicle, and what abdisg aad hours of operation.

Mr. Woiccak responded that those types of questiamdd be for the Planning Board to ask if thisuest for
variance were approved. Mrs. Belcher emphasizaitthie Zoning Board had the authority to set comulit as
part of their decision, and it was important thggestions be answered for the sake of the abutters.

Mrs. Belcher opined that low impact might not haveimpact on surrounding property values, but @nless
might infringe on someone’s privacy in the everasgo light and noise. She asked the followingstjoes:

1. How they would guarantee their neighbors that tlnaeld only be six cars parked there at one tinteraot
cars parked on the side of the road? Did they piaimstalling a gate to discourage more than §xalNere
they planning on a sign stating only 6 cars attone?

Mr. Layne Carter stated they were not planning mstalling a gate, any attempted parking on the sidne
road would be discouraged, and they had not constlany signage as they were trying to lessenmnipact
of the business
2. What were the hours of operation they were conisiger
Mr. Layne Carter answered that they had not thowddtut the hours of operation yet, but it wouldhzgrs
be from 9:00 am to dusk - until you could no longee where the ball landed. Mrs. Belcher notechthes
would be longer in the summertime since it stay# lionger.
3. What were their plans for expansion?
Mr. Layne Carter answered there were no plans kpagsion.
Mr. Allen asked how many feet of frontage they had on SBo#d and how far the tee area was from the nearest
neighbor. Mr. Grant Carter stated there was 830’ of frontalylr, Layne Carter stated it was approximately 200’
to the nearest neighbor across the street frontahearea.
Mrs. Belcherasked how much noise it made to hit a golf bit. Carter answered it was not really very loud,

and would be different for each person hitting llad. Mr. Allen opined it would be somewhat softer thaa t
sound of an aluminum bat hitting a ball.
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Mr. Falmanstated that they had addressed the agricultussilpitities of the property and why that could het
utilized economically. He asked if they had hag studies done to develop it as residential prgpehat
makes it unigue that it could not be used as rasi@meroperty?

Mr. Grant Carter answered that Fish Road was 3,81 of road frontage. They had not had any ergging
studies done to see what the possibilities to dgvitle land would be. What they were trying tavds prevent it
from being developed by proposing this business.

Mr. Allen asked what percentage of the property was wetladdsGrant Carter replied that figure was 25-30%

Mrs. Belcherasked if there was an airstrip on the propeijt. Layne Carter stated there was an airstrip there
but it was not operational. It was the large eligharea shown on the aerial photo.

Mr. Daly opened up the floor to abutter comment.

Mr. Ron Morales, 69 South RoadMr. Morales stated that Mr. Woiccak had lefttpErthe statement out when
he had referred to the Master Plan and he wanteldtidy that part of the Master Plan. Mr. Moraktated that a
key word was left out in the quote. Goal 5 of kiaster Plan reads as follows: “Encourage devetopim the
commercial and light industrial districts in orderexpand the tax base.” Mr. Morales noted tigeeeLight
Industrial District, a Commercial District, and @sthe 2007 Town Meeting, a Town Center, which exjzal the
Commercial District.

The Planning Board is applying to Plan NH to geistance in investigating expansion of the comraéeriea.
There will be visioning sessions, and informatidh kae put before the voters for a decision in 201@ gets that
far. This proposal is spot zoning, which is diseged in the Master Plan.

Mr. Morales reiterated the Mr. Woiccak had mentitieee options; doing nothing, developing it fouking, or
having this golf driving range business to offéet taxes. Mr. Morales noted that there wa$ aption that had

not been mentioned — putting in it conservatiohisTwould save the money on taxes and preservestteel the

way it is now.

Mr. Morales asked if Messers Carter had contadtedUniversity of New Hampshire Coop Extension wiould
do a soil analysis for free or for very little mgnas UNH is pushing sustainability at the presieme, wanting
people to grow locally. Mr. Morales opined if tBarters grew organically, they could have a veaplé farm
either sub-contracting or sharecroppiridhe Carters answered that they had not contacteHl Ebbut the soil
Mr. Morales opined the property could be hayed évéigyear, which would also pay for the taxes.

Mr. Lindell Weeks, 48 South RoadMr. Weeks stated two years ago they had purchsédproperty to build a
home for retirement. They were looking for ruredgerty, and might not have purchased the projiktiere
was already commercial property on the road. Mee¥¢ is not sure the proposed use is the besbuteef
Carters’ property, and has concerns.

On the way to this meeting, they had ridden by Ridkon’s on Rt. 114 in Massachusetts. The hisibtiyat
business shows they started as a dairy farm, ttegndpened an ice cream stand. There is alsviaglrange
and mini golf, and a large, paved parking lot Vigihts that is very busy in the summer. It is aMarge
commercial activity. If the unintended effectasincrease the taxes, naturally they would lookitoease the
commercial use of the property to recoup thoseeamed taxes; and the result may not be reversiienty
years from now, it could continue to develop.

Mr. Daly stated that if the ZBA granted the varianthe use would not be expandable.
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Ms. Margaret Caulk, 69 South RoadMrs. Caulk asked about the Carters plans fohtdisposal and recycling,
and if they were planning on having drinks avaiabIMr. Layne carter stated there would be no drinks
available, and Mr. Grant Carter stated there woblklno power at the property.

Mrs. Caulk also asked about tents and events oprtperty. Messers Carter stated there would be no events or
tents, as there would only be room for 6 cavrs. Caulk asked how they would ensure only 6 warsld be

there; could people call and inquire about avditgBi Mr. Grant Carter stated that someone interestedsimg

the facility would drive by and if there were nalgag spaces available, would need to come backlater time.

Mrs. Caulk also asked about insurance for damadye Woiccak stated they would get a commercial egain
liability insurance policy.

Mr. Davis Finch, 91 South RoadMr. Finch opined that the agricultural potentiithe property is far greater
than it had been stated here tonight. Ariel ph&tos the 1940’s and 1950’s show the entire propeds
extensively agricultural, with large crops of camd other crops. Mr. Finch’s father had workedifgiyhen the
Curriers owned the property. It was a profitalalanf in those years, and Mr. Finch opined it coddlprofitable
farm again.

Mrs. Susan Porro, 64 South RoadMVirs. Porro stated she lived next door to theopsed driving range. She
reported that last year they could hear the peshlewere out driving the golf balls and talkingdibyi She was
not looking forward to having six people out thare one time whacking golf balls and talking.

Mr. Daly stated it appeared that Messers Cartetbead trying this business out already, BrdLayne Carter
stated they had been doing it for 2 %2 years.

Mrs. Sandy Hoelzl, 56 South RoadVrs. Hoelzl asked what would happen 10 years dihwrroad if the Carters
or whomever owned it at that time wanted to exphedusiness.

Mr. Daly answered that the ZBA has the power toasgconditions on the variance, should it be gohrated
one of those conditions would be that the busimesgsd not be able to be expanded. It would thetogbe
Planning Board, who could impose more conditiorg rastrictions.

Mr. Daly asked Messers. Carter if they had anyttingdd, now that the abutters had finished astkieg
guestions.Mr. Layne Carter answered that all they were trytoglo was to keep the land as it was presently and
not have it developed; but it needed to suppoetfitsMr. Layne Carter stated he did not have theetto be a

farmer or lease it out; he builds houses and isanf#rmer. Mrs. Belcher commended Mr. Carter for posing this
use over development.

Mr. Daly asked who would be on the premises tothgnbusiness, aridr. Layne Carter answered it would most
likely be his 16-year old daughter.

Mr. Daly closed the public hearing so the Boardid@onsider the application. Members of the puslarted to
leave, and Mr. Daly informed them they were welcdmstay and hear the Board deliberation.

Mr. Ciardelli noted it had been argued it is n& Board's preference to build houses, but regasdfdébe Board

likes it or not, it is an allowable, reasonable akthe property. That is the foundation of theaBl 's decision-
making process and goes against the hardshipiariter
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Mr. Daly reviewed the Criteria with the Board.
Criteria 1. The proposed use would not diminishreaunding property values because:

Mr. Daly expressed the view that what the Cartesevproposing would not diminish property valuethis
case. Mr. Falman agreed that even with the addifa tee-off space, an unpaved parking area gudta-
potty shed, the land would look the same as it dbdse present time; it would not diminish thersunding
property values. Mr. Allen, Mrs. Belcher and Miafgelli agreed.

Mr. Allen, Mrs. Belcher, Mr. Ciardelli, Mr. Daly ahMr. Falman, all concluded that thaveuld notbe any
diminution of property values. The vote wagu®uld nof) and 0 yould). The Board voted 5 to 0 that the
criteriawassatisfied.

Criteria 2. Granting the variance would not be cwary to the public interest because:

Mr. Daly did not see that granting the variance Mdae contrary to the public interest other thamférct that
it is a commercial use in a residential area. piaad it was a non-intrusive use. Mr. Ciardelldshat given
the scale of the proposal, it would not alter thgeatial character of the locality. Mr. Allen agpighat the
Carter’s proposal was to keep the property agricalt Mrs. Belcher agreed.

Mr. Allen, Mrs. Belcher, Mr. Ciardelli, Mr. Daly ahMr. Falman, determined that granting the variamoald
not be contrary to the public interest. The vote wés&uld no) and 0 fould). The Board voted 5 to O that the
criteriawassatisfied.

Criteria 3. Denial of the variance would result innnecessary hardship to the Owner because the zgni
restriction as applied to the property interferegthwthe reasonable use for the property, consideyithe unique
setting of the property in its environment such tha

Mr. Ciardelli suggested that no matter how the &arpresented their proposal, he did not see heydbuld
prove that the zoning restriction interfered wiile teasonable use of the property, as there weeead®ther
ways they could use it. He did not see where Haglyproven their property was any more unigque #mgn
other property on the same road, and it could badd or have houses built on it.

Mrs. Belcher stated that given the economic coolitiat the present time, even though houses ceubditt
on that property, if there was no one who couldrafto purchase that property and build those useer
opinion it was not a viable alternative. Nor whs farming of the land if it was not affordablelz present
time. This said, she did agree there was nothimgue about the property that would separate ihftoe
surrounding properties. Mr. Daly, Mr. Falman and KMllen agreed there was nothing to distinguish th
piece of property from those surrounding it.

Mr. Allen, Mrs. Belcher, Mr. Ciardelli, Mr. Daly ahMr. Falman, concluded that denial of the variamoeld not
interfere with the reasonable use of the propeFiye vote was fwould no) and 0 would). The Board voted 5
to O that the criterizvas notsatisfied.

Criteria 4. Granting the variance would do subst#ad justice because:
Mr. Daly stated the argument would be the presemwatf the character of the property. Mr. Ciardagireed.
Mrs. Belcher stated that they would get income ftheproperty to pay the taxes and not having telde
the land; it would stay essentially the same. Mlien and Mr. Falman agreed.

Mr. Allen, Mrs. Belcher, Mr. Ciardelli, Mr. Daly ahMr. Falman, agreed that granting the variamoeld do

substantial justice. The vote wagaould) and 0 (would no). The Board voted 5 to O that the critesias
satisfied.
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Criteria 5. The use is not contrary to the spidf the ordinance because:
Mr. Daly stated this was a proposed commercialuseresidential zone. The applicant argued thiat i
essentially not changing from the agricultural usis an open field and will stay the same. Miar@elli
opined this was a disguised commercial use anddnfiitinto the spirit of the ordinance. Mr. Falmapined
that they could be using this as a family driviagge and there would be no restrictions. Mrs. lBaic
opined that it was not contrary to the ordinan€he spirit of the ordinance is to not create conuiadr
looking entities within residential zones, and tisposal would keep the land looking as an opad.fi
Mr. Allen noted the spirit is to keep things addeatial and agricultural as possible, and opitexdgroposed
driving range did that.

Mr. Allen, Mrs. Belcher, Mr. Ciardelli, Mr. Daly ahMr. Falman, determined that the proposedisiset

contrary to the spirit of the ordinance. Théewwvas is nof) and 0 {s). The Board voted 5 to O that the

criteriawassatisfied.

Mr. Daly reviewed that criteria 1,2, 4 and 5 weatisfied; criteria 3 was not satisfied.

Mr. Daly asked for a motion on the application.
MOTION: Mr. CiardelliM OVED that the variance HRENIED for the application of Mr. Layne Carter
seeking a use variance from Article 11l - USES PHRWED for a business in a residential zone basethen
applicant’s failure to satisfy the criteria that goanting the variance would be a hardship. Minfan
seconded. The vote was five “ayes” and the matamied.

Mr. Daly closed the public hearing.
Messers Carter thanked the Board for their time.

Mr. Daly informed the applicants that they had a@sdin which to apply for a rehearing.

Board Business

Mr. Daly asked for a motion to approve the Octd@7 minutes, since that was the last time the @bad met.
There were no changes submitted.

MOTION: Mr. DalyMOVED to accept the minutes of October 22 as presentrdCiardelli seconded,
and the motion carried unanimously.

The meeting was adjourned at 8:20 PM.

Respectfully submitted,

Barbara White John Daly
Recording Secretary Chairman
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