Town of East Kingston, New Hampshire
Zoning Board of Adjustment Meeting Minutes
June 26, 2008

7:00 pm

AGENDA

Election of Officers

1 Case #08-01Dale and Helen Kemp, 150 Willow Road (MBL 07-03), East Kingston, NH. The applicant is
seeking special exception under Article VIl - USEERMITTED Paragraph F. for an accessory dwellinigy u

2 Case #08-02Norman and Carol Freeman (Honey Bee Trust), 5 8&eet, (MBL 09-08-01) East Kingston, NH.
The applicant is seeking an area variance frontlerXX, Section E — STRUCTURE OR LAND USE CONFORME&E
in order to permit a lot line adjustment involvitwgo non-conforming lots.

Member s Attending: Chairman John Daly

Alternate M embers: Catherine Belcher, Paul Falman, Tim Allen.

Advisors Present: Ray Donald, East Kingston Building Inspector

Also present: Mr. Dale Kemp; Norman and Carol Freeman; Erik NammAttorney from Gallagher,

Callahan and Gartrell and representative for Geagitite Gas; and Ms. Keri Marshall, the
Freeman’s Attorney.

Mr. Daly opened the meeting of the East Kingstonidg Board of Adjustment (ZBA) at the East Kingstbown Hall on
June 26, 2008 at 7:05 PM.

Election of Officers. The first item on the agenda was to be the eledfafficers for the coming year. Since a full Bda
was not present, Chairman Daly opted to postpomeldgrtions.

Public Hearing 08-02
Dale and Helen Kemp, 150 Willow Road (MBL 07-03-1Bpast Kingston, NH. The applicant is seeking sjg@&xception
under Article VIII - USES PERMITTED Paragraph F. fo an accessory dwelling unit.

Mr. Daly opened this public hearing and acknowletithet Mr. Kemp was in attendance; his wife Helexswot.

Mr. Daly gave Mr. Kemp the opportunity to postpdme public hearing until the next month in lighttb® fact that there
was not a full Board present. Mr. Kemp statedhmight his application was cut and dry, and he ditiké to continue with
his public hearing this evening instead of waitimgil next month.

Mr. Daly asked Mr. Kemp to review his applicatiar the Board and explain how he met the speciatgti@n conditions.
Mr. Kemp explained that he would like to build anlaw apartment so his daughter could reside wigmt, but have a sense
of independence. He showed the plans for thevinalartment, which illustrated that the in-law ap@nt was 498 sf in
size, with the front door located on the side ef timain dwelling through a deck, and showed thesacttethe main house.
He noted there would be two parking spaces providethe in-law apartment and they were shown srarate drawing.
He also noted that the septic system was rated 505 bedroom house.

Mr. Daly reviewed the Special Exception Worksheghwhe Board.

Ownership. The owner of the property must occupy the maieltimg as the primary resident.

Mr. Kemp indicated he was the primary residenthefmain dwelling.
This condition is satisfied.

Mr. Daly informed Mr. Kemp that the resident of thecessory dwelling unit did not need to be a famiember. Mr. Kemp
noted he understood this, but that the intendesiopeto live there was his daughter.



Living Area Configuration The total living area configuration shall not e&d 500 sf, with one bedroom, 1 kitchen/ living
area and 1 bathroom. It was also to be clearlgratary to the main dwelling.

Mr. Kemp clarified that the proposed accessory tagunit was 498 sf, consisted of one bedroomitdhkn/ living
area and 1 bathroom, and was secondary to thednaghing.
This condition is satisfied.

Construction. Only one accessory dwelling unit is allowed, #mel outside entryway must not be located on thetfstreet
side of the principal residence. There must atsarbinterior passage through the dwelling commaltsvio the main
dwelling.

Mr. Kemp explained that the entryway to the accesdwelling unit was located on the side of the maivelling, with
access via the deck, and he showed the Board guighs where the access to the main dwelling weatdal.
This condition is satisfied.

Parking. Off-street parking shall be available for twoscéor the main dwelling and two cars for the acogssgwelling
unit.

Mr. Kemp described that there would be a pavedirdarking area for the accessory dwelling uniated in front of
the deck. There was also ample parking for thenrdaielling in front of the two-car garage.
This condition is satisfied.

Mr. Daly asked if the Board members had any questfor Mr. Kemp.

Mrs. Belcher asked for clarification on the locatiof the outside stairs. Mr. Kemp noted she wakila at an old version
of the plan. He explained that the configurationthe stairs changed when the size of the acoedsa@lling unit had to be
kept to 500sf; the stairs had been re-locatededrtint of the deck for the sake of safety witthtigg at night.

Mr. Falman asked if there was ample room for thditamhal parking, since no measurements were noteithe drawing.
Mr. Kemp stated that there was; there would beipgrfor two cars side-by-side in front of the dexid it would be paved.

Mr. Allen asked how many bedrooms were in the hpasd Mr. Kemp stated with the in-law apartmengréhwould be 5
bedrooms and they were approved for 5.5 bedroottiistire septic system. The paperwork in the fileedaating for a 4
bedroom septic system; Mr. Kemp provided the Baeitll the paperwork for a 5.5 bedroom system forfilee He also
provided a plan for the replacement system foisthpic to accommodate the in-law apartment fofitee

Mr. Donald had been concerned since the paperwatthei file stated 4 bedrooms; with the new papéekwoting 5.5
bedrooms, Mr. Donald stated he now had no conagegerding the septic system.

MOTION: Mrs. BelchetM OVED that the board grant the special exception undgclé VIIl - USES PERMITTED
Paragraph F. for an accessory dwelling unit foreCzaid Helen Kemp, 150 Willow Road (MBL 07-03-13B&#08-01)
based on satisfying the conditions for grantingghecial exception outlined in the ordinance. Tbie was four “ayes”
and the motion carried.

Mrs. Belcher thanked Mr. Kemp for providing sucbamnplete application.
Mr. Daly closed the public hearing. Mr. Kemp thadkmembers of the Board.

Public Hearing #08-02.

Norman and Carol Freeman (Honey Bee Trust), 52 Maireet, (MBL 09-08-01) East Kingston, NH. The djgant is
seeking an area variance from Article XX, SectionrESTRUCTURE OR LAND USE CONFORMANCE in order to
permit a lot line adjustment involving two non-comfming lots.

Mr. Daly opened this public hearing. Attorney ENkwman, attorney from Gallagher, Callahan andr@lrepresenting
Granite State Gas explained he would be presetitangpplication to the Board. Attorney Keri MaabBhrepresenting the
Freeman’s, was also present and would add to #septation when necessary.

Mr. Newman reviewed the background of the lotse Pptan before the Board depicted the Freeman'svith, Granite
State’s lot shown in the Northwestern corner; GeaBtate’s lot was 50x35. The gas company acqtittedo the lot via
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condemnation in 1955. Mrs. Freeman corrected Imdhséated Granite State had taken the lot in 196@as taken by
eminent domain in December 1966.

Not wanting to get into the title issue, Mr. Datgited since there was nothing of record, thereldHmeian undertaking by
the Freeman’s that they will convey whatever ndeds conveyed to make this happen. Mrs. Freensdedsthey had done
that in their October agreement with the gas compamnce everything was completed, they would gheam the deed. Mr.
Daly stated he did not have anything to that shibhvas He has no evidence that when everythingigand done, the
Freeman'’s will convey and confirm that conveyantthat earlier lot.

Mrs. Freeman stated it was taken by eminent doaraihwas surveyed. The gas company received aidd®&é7from the
Freeman’s attorney, and no one knows what happenict deed. It was taken off the Freeman’s deebithe gas
company deed cannot be located; it was also necerded.

Mr. Daly explained he did not want to get invohiadhe deed issue, but that someone needed to cratanto him that
they have title or will do whatever is necessaryngike sure the title is vested at the time théinetadjustment takes effect.

Mr. Newman asked Ms. Marshall if her clients wobkwilling to sign acknowledgement that if the gasmpany receives
approval for lot line adjustment, they would exectlte two deeds. Ms. Marshall stated that it wangled to also acknow-
ledge the Freeman’s agreement with the gas compény\lewman agreed. Ms. Marshall thought all tvatild need to be
done is to record a certified copy of the condemnat

Mrs. Belcher asked a procedural question. Shenbadeen this application come up before the PtanBoard, and noted
there needed to be a denial from them before thicapt could come before the Zoning Board. Mrwiean answered that
they had come before the Planning Board and hazivext a denial. Mrs. Belcher had been worried®bard would be
acting on an application that had not been thrahghPlanning Board for the denial process. Mry@adplained that there
did not need to be a denial to come to the ZBAafoariance.

Mr. Newman explained that they had come beford’thaning Board in May with application for the liste adjustment and
were denied because both lots were non-confornilitgey were told the next step would be to comefieetioe Zoning
Board of Adjustment for an area variance, and Weet why they were there tonight. Mr. Daly agaitedahat there did not
need to be a denial for them to come before thedobAdjustment.

Mr. Falman asked why, since the gas line had cémmigh several years ago, was this issue just @pop® Why had it not
been brought up before?

Mr. Newman clarified that the issue had been pittigd by the gas company’s installation of a rede@alve in 2005 that
was above ground and outside the original fencedléa of the regular station. The safety valvebieh installed pursuant
an integrity management plan which was requirethbyipeline Safety Improvement Act of 200he safety value allows
the gas company to shut down a section of pipe fi@hvalve to the next one, 6 miles to the sosththe individual section
of pipeline can be closed off for emergency orrf@aintenance and repair without interrupting thé¢ oshe service along
the pipeline. They were wishing to add that acetihé lot the gas company already owns so theyddeuice it in properly.
Mr. Newman showed some photos of the safety vatdetle presently fenced in infrastructure to tharo

Mr. Newman explained that without going into detaiterms of the history between the Freeman’staadyjas company, the
parties had agreed that the differences wouldliesésolved by conveying the area immediately atdhis release valve to
the gas company so they will own all the infrastnoe in the immediate vicinity in fee. They wougtend the area of their
existing small parcel by an additional 15 feet.ishaay all the above ground equipment will be oe parcel owned in fee
by the gas company.

Mr. Falman asked again why this was just comingiay, if had been an existing condition since 200&. Marshall
explained that after the easement went throughgalsecompany installed the above ground valve efrteeman’s property
without permission. Mr. Falman still wondered whizad taken 3 years to come before the Board asd\lrshall noted it
had been in litigation that long.

Mr. Daly explained that the issue of title cameatiphe Planning Board discussions, and althougjastbeen represented to
the ZBA that the gas company owns that tract af léinere is nothing on record at the registry singvthat. The Board is
looking for confirmation of Granite State’s owndgshnd the Freeman’s conveyance of the land. Whig if the variance is
granted, the Board would know that everything wcagdaken care of from a title perspective.
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Mr. Newman continued that if they were grantedwgance by the ZBA, it was the intent to pursuetdine adjustment
and to fence in the entire area; presently theeve\chained and locked. The new area is 15x35deearea totaling 525sf.
The entire area would be fenced in. They woulthking that area from the Freeman’s lot and sihe&as a pre-existing,
non-conforming lot, it was why they were before ##A for the variance.

Mrs. Belcher asked if the Board had jurisdictionrtake a hon-conforming area even more non-conf@mivir. Daly
answered that they did have that jurisdiction byjarece.

Mr. Donald offered that there was a considerablewarhof discussion regarding the fact that thereevio non-conforming
lots when the applicant came before the Planningr@and the fact that they would be making thermewxere non-
conforming.

Mr. Newman reviewed the criteria and explained hlogy met the criteria for an area variance.

Criteria 1. There would be no diminution of surrounding properalues They were not changing the use of either of
the lots so as to diminish their development paéot in any way change the surrounding propertigselopment
potential. After the variance is granted and éytheceive the lot line adjustment, the uses ofwlelots would remain
identical and there would be no change in the piatiemses of either lot, and therefore should haweffect on the
surrounding properties.

Criteria 2. Granting the variance would not be contrary to thablic interest. Since they would not be changing the
existing use potential use of either of the Idisytfeel it does not change the character of tbality and is otherwise
not contrary to the public interest.

Criteria 3. Denial would result in unnecessary hardshifhe valve was installed in 2005 to comply witld&ral
regulations and must be located next to the regst@tion. They feel that pursuing the lot lingustinent is the best
resolution for both parties and have the gas compam the property in fee. Giving the locationtloé above ground
infrastructure, there is no real feasible altenggtthere is no other way to reconfigure the lo¢, Ibcation of the under-
ground pipeline or the regulary station and val@nce there is no public interest that would regtie Freeman'’s to
retain title to the area encumbered by the abowegtdacility, they feel that it would be an unnesaay hardship.

Criteria 4. It would grant substantial justiceThe variance would enable them to receive théretadjustment, which
would not expand the use of either of the propenieotherwise negatively affect the surroundingperties.

Criteria 5. Not contrary to the spirit of the ordinanc&he point is to not grant zoning relief that wbekpand a use
otherwise prohibited by the ordinance. We areexptanding the use, but are maintaining the exisis® the intra-
structure of the gas company which is located withpre-existing gas right-of-way. Granting theamce would not
negatively affect the public interest or any praperlues and would not be contrary to the spirihe ordinance.

Mr. Daly explained that the spirit of the ordinans&ot to enlarge a non-conforming use. How calélBoard logically
say they would not be violating the spirit of thelioance by granting the variance? He asked MwrNan to expand his
explanation of how they met Criteria 5.

Mr. Newman stated the purpose in that regard i@dates to minimum lot size is to not further dima non-conforming lot
that non-conforms due to failure to satisfy theimumm lot size. Although there is no question ti@ Freeman'’s lot is non-
conforming and they were reducing it by 525 sft tr@a is presently and will always be occupiedhgyaboveground gas
infrastructure. For safety reasons and other regsmu can never develop on or in close proxitatihat infrastructure.

By decreasing the non-conformity, they were noning contrary to policy justification for imposiregminimum lot size
and not allowing further decrease in non-conforrmtthat regard. The lot is a non-conforming Iotavill never change.

Mr. Daly reviewed with the Board that Mr. Newmaasswer goes to both criteria 2 and criteria 5.

Mr. Daly asked if the Board had any questions.

Mr. Allen inquired with regard to the hardship erif,, who paid the taxes on the easement? Mr. Newanswered that
the owner of the land with fee interest would pagperty taxes on the land. Mr. Allen opined theg Ereeman’s would be
released from paying taxes on this piece of lantdgfvariance and lot line adjustment were grartédNewman agreed.
Mr. Newman stated that was one of the goals, asaltal have the deeds put on record with the ToWre gas company
would then pay the taxes on both the parcel of Emdithe infrastructure.
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Mrs. Belcher asked in relation to the Freeman’sprty, were all the setbacks met? Would theylséilmet if the variance
were granted? Mr. Donald explained that the jripetasement was already controlling what the Fagésrcould do in
close proximity to it. In Mr. Donald’s opinion, hbaving a fence around the valves was a safetigis®nce the fence is up
and the deeds are corrected, it would be bettdvddr parties. Ms. Marshall stated that one offteeman’s concerns was
that anyone could cut the chains that were on dheeg presently. Mr. Newman stated that they woetpiire, as one of the
conditions of the lot line adjustment, be thatrctebe installed around that area.

Mrs. Belcher asked if they would be able to meetdgtbacks for the fence, and Mr. Donald statedetizack was 1’ off the
property line. Mrs. Belcher explained that heelof questioning came from a definition in the stia$ that an undersized lot
is permissible if it substantially meets the regments of the setbacks. Mr. Newman noted that thpigtiain more to a new
lot rather than an existing lot.

Mr. Daly noted there was an active driveway aldmgfence line; Mr. Donald remarked it was a staieevay and he saw
no cause for concern; it was also pre-existing. Ratman noted he thought those questions shouwigl h@en addressed
when the pipeline was being installed; they wene@xissue for him since it was after-the-fact.

Mr. Allen asked how the Board would know the deedse taken care of. Mr. Daly answered they hadessmtation from
the Freeman'’s that when all the conditions of thgirrement any subsequent court orders were cainpiib, they would
confirm the conveyance so the title would be in@®@zs Company’s name.

Mr. Daly closed the public hearing. The Board eswed the Criteria.

Criteria #1. There (would-would not) be a diminution of value sfirrounding properties as a result of the grantirgj this
variance.

Mr. Daly reviewed that the variance they were beiaged to grant is from Article XX, paragraph ‘& non-
conforming use or structure shall not be enlargeéxpanded either in use of structureMr. Daly did not see they
would be changing anything that would affect thkiga of any properties, and there is nothing betiozen to indicate
that. Mr. Belcher agreed, and opined that the mitnon of property value occurred when the pipelirges originally
installed. Mr. Allen remarked that the Freemaniggerty might increase due to the safety factden€ing around all
of the aboveground infrastructures.

Mrs. Belcher, Mr. Falman, Mr. Allen and Mr. Dalyiapd that therevould notbe diminution of property values. The vote
was 4(would nod and 0 (ould). The Board voted 4 to 0 that the criteria wasfad.

Based on the presentation of the applicant, it determined there would not be a diminution of valfisurrounding
properties as a result of the granting of this aace.

Criteria #2 — Granting the variance (would-would tiabe contrary to the public interest.

Mr. Daly opined it would not be contrary to the pialinterest since they were trying to preservesatety of the town
and the neighborhood. The importance of furtherimizing a non-conforming lot would be secondaryhe safety
issue. The Board agreed.

Mrs. Belcher, Mr. Falman, Mr. Allen and Mr. Dalyiapd itwould notbe contrary to the public interest to grant the
variance. The vote was(4ould nof and 0 yould). The Board voted 4 to 0 that the criteria was8ad.

Based on the information presented by the appliamainting the variance would not be contrary te fhublic interest.

Criteria #3. - Denial of the variance (would-wouldot) result in unnecessary hardship to the owneeking it: a. since
the following special conditions of the property k@an area variance necessary in order to allow ttevelopment as
designed, and b. the same benefit cannot be aclddwesome other reasonably feasible manner.

Mr. Daly opined that the special conditions inclulde existing size and location of this piece afgarty where the
easement is located, and the federal requiremeaitsaused the valve be added. He ascertaineththahly other
alternative was for the gas company to purchasé&tbeman’s lot, and the Freeman’s were not intedeist selling.
The Board agreed.
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Mrs. Belcher, Mr. Falman, Mr. Allen and Mr. Dalyiopd that denial of the varianeeuld cause unnecessary hardship.
The vote was 4would) and 0 (ould not)cause unnecessary hardshiphe Board voted 4 to 0 that the criteria was Batls

Based on the information presented by the appliadenial of the variance would result in unnecegdaardship to the
owner seeking it.

Criteria #4. — By granting the variance, substanitjastice (would-would not) be done.

Mr. Daly opined he saw no negative change and ao@ in use, and that by granting the varianaegitld enhance
the safety considerations of the town. The Bogréed. Mrs. Belcher, Mr. Falman, Mr. Allen and Naly opined that
by granting the variance, substantial justicauld bedone. The vote was #v6uld) and 0 fvould not)that the criteria
was satisfied.

Based on the information presented by the applicartistantial justice would be done by the granththe variance.

Criteria #5. — The use contemplated by the petigoms a result of obtaining this variance (would-wid not) be contrary
to the spirit and intent of the ordinance.

Mr. Daly opined that granting the variance would be contrary to the spirit and intent of the oedice since there was
no change of use, and that by taking this active safety considerations for the town would be robd. The Board
agreed. Mrs. Belcher, Mr. Falman, Mr. Allen and. @aly opined that the useould notbe contrary to the spirit and
intent of the ordinance. The vote iswlo(uld no) and 0 ould). The Board voted 4 to 0 that the criteria wass8ad.

Mr. Daly stated that all of the criteria have b&eted on and that all the criteria had been mdtth& points need to be met
for the variance to be granted. Ms. Marshall agkatithe application be amended and the variaaggdnted on the
condition that the gas company agrees to installraaintain a fence around the parcel upon the igiguof the lot line
adjustment.

Mr. Daly asked for a motion on the application aseaded.

MOTION: Mr. FalmanM OVED that the area variance be granted from Article R&ragraph E for Norman and Carol
Freeman (Honey Bee Trust), 52 Main Street, (MBLO8901) East Kingston, NH (ZBA #08-02) on the coiuditthat
once Granite State Gas receives the lot line adpst and acquires the property, they install ancht@i@ a fence. The
vote was four “ayes” and the motion carried.

Mr. Daly closed the public hearing.

Mr. Newman, Ms. Marshall and the Freemans thankedbard.

Mr. Newman asked Mrs. White when deadline wasHerrtext Planning Board meeting was, and she infdimma it was
Monday, July 1. Mrs. White asked Mr. Newman fdrtlaé pictures he had shown the Board for the &ited noted she would
make sure the Planning Board had access to thosegs for the public hearing.

Other Board Business

Election of Officers Mr. Daly announced that there would be a speuesting of the Board called for the purpose of
electing officers. The presiding Vice Chairmamladed to serve again, and the Board was also shembers. He would
be getting back to the Board on the date.

Regular Membership.Mr. Daly inquired of Mrs. Belcher and Mr. Falmamtb of who are alternate members, if they would
be interested in serving as regular members o timeng Board; they both agreed they would be hapmerve as regular
members. Mrs. White will write letters of recomrdation to the Selectmen to have Mrs. Belcher andRdiman’s

membership in the Zoning Board changed from alterneember to regular member.

Resignation. Mr. Falman recapped that everyone had signed tigyeir of appointment for a certain amount of timed ¢hat
they really should submit a letter of resignatibthey did not intend to serve for the rest of therm. The Board agreed.

There was Board discussion concerning two membeeswho was moving out of town and one who had loedeave of
absence due to family medical issues. Their ptestatus and intent was in question since neitadrsubmitted an official
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letter of resignation. It was the Board’s decidibat Mrs. White should send each of the membégtter asking them if
their intentions were to continue to serve. If,itbey would be asked to submit an official letieresignation so the Board
would be sure of their status, and to allow therBda solicit other persons for membership in tistéad.

Worksheets.Mr. Daly asked Board members to keep their workisheetil Mrs. White could verify that they neededoe
saved. Mrs. White recalled that she had heardi@id her last trainings sessions that the workshead to be collected and
made part of the file since they could be considiengdence. She will verify that one way or theestand get back to the
Board.

Mr. Donald stated that on the Kingston Zoning Boahney filled out the sheets and the Secretanect#d them and made
them part of the file. Mrs. Belcher stated thatlgdaobe hard to do since an opinion might be charadet hearing the input
of the other Board members.

Using the Pound School for MeetingsMrs. White reported that the Selectmen’s Off&celosing certain Town-owned
buildings for the winter months and expects to sgygroximately $35,000 on heating costs by doing®te Planning
Board and the Zoning Board’s scheduled meetinggimi#i be inserted onto the same schedule for then® School as they
are for the Town Hall. Use of the Pound School éigin with the September meeting, as there wilhb heat in the Town
Hall after September 1.

Mrs. White will see that a notice is placed in gtass notice Board at the front of the Town Hatlitgy people know that
after a certain date, the Planning Board and ZoBiogrd meetings would be held in the Pound Sch8bk will also post a
notice at the Post Office, Library and the Towni€f$.

The meeting was adjourned at 8:05 PM.

Respectfully submitted,

Barbara White
Recording Secretary

John Daly
Chairman
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